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This case arises under the Comprehensive Employment and

Training Act (CETA), 29 U.S.C. §§ 801-999 (Supp. V 1981), 1' and

the regulations promulgated under 20 C.F.R. Part 676 (1990) and

29 C.F.R. Parts 94-98 (1984). a On October 29, 1985,

Administrative Law Judge (ALJ) Robert L. Hillyard issued a

Decision and Order (D. and 0.) affirming the Grant Officer's

disallowance of $788,296 in costs claimed by the Kentucky Cabinet

y CETA*'has  been renealed and replaced by the Job Training
Partnership Act, 29 U.S.C. 96 1501-1781 (1988). Pending CETA
administrative and judicial proceedings continue to be
adjudicated under CETA, 29 U.S.C. .$ 1591(e).

u The CETA regulations at 29 C.F.R. Parts 93-99 irere deleted
after the 1984 Edition pursuant to notice published at 50 Fed.
Reg. 26,704 (1985).

I
Parts 94-98 set forth applicable

&.
administrative requirements for CETA grantees when this case was
initiated.
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for Human Resources (KCHR or state) pursuant to its CETA grants

from June 1974 through September 1978. KCHR timely excepted to

the ALJ'S decision and the Secretary asserted jurisdiction on

December 12, 1985.

Based on a review of the record of this case, I adopt and

append the ALJ's D. and 0. on the issues raised by KCHR before

him and subsequently before me on appeal. The record fully

supports the ALJ's conclusion that the state failed to provide

documentation to substantiate its actions in resolving the

questioned costs identified by the audits of its CETA subgrantees

and contractors. KCHR, as the Prime Sponsor of the CETA Balance

of State program, and pursuant to a Memorandum of Understanding

with the Department of Labor, had audit and follow-up

responsibilities: i.e., to arrange audits of its subgrantees and

contractors, and to resolve disallowable cost issues identified

by those audits. Contrary to the state's allegations, the

Memorandum of Understanding requires it to use the appropriate

CETA audit guide to determine the allowability of claimed costs,

and does not leave such determinations to its discretion. D. and
0. at 7.

The state's reliance on the regulatory three year limitation

for the retention of records is misplaced because that regulation

pertains to the retention of records by grantees for the purpose

of auditing program activities and expenditures I'. It is,

however, incumbent upon the state to provide the necessary

3' 29 C.F.R. 5 98.18(b) (1984).



documentation to support its determinations to allow questioned

costs. Without the requisite documentation by the state to

support its allowance of questioned costs, the Grant Officer

cannot reasonably determine if the state properly carried out its

administrative responsibilities. D. and 0. at 8.

The state's contention that its employment of Hubert cox, a

Federal employee working for the State as KCHR's CETA Director

during the audit period under the provisions of the

Intergovernmental Personnel Act of 1970, 42 U.S.C. 90 4701-4772

(1988) t should preclude the Department's recoupment of the

misspent CETA funds, is not persuasive. The record is clear that

cox had no special relationship with the U.S. Department of Labor

at that time, and that his working orders came directly from the

state. D. and 0. at 7.

Finally, KCHR challenges the Department's authority to

recover misspent funds which were allocated to CETA grants prior

to the 1978 CETA amendments. This issue has been resolved

contrary to XCHR's position by the United States Court of Appeals

for the Sixth Circuit, Commonwealth of Kentucky Department of

Human Resources v. Donovan, 704 F.2d 288, 294-97 (1983), and by

seven other circuits. g

9 St. Reais Mohawk Tribe, New York v. Brock, 769 F.2d 37, 49
(2d. Cir. 1985); Lehigh Vallev Manpower Program v. Donovan, 718
F.2d 99, 100 (3d. Cir. 1983); North Carolina Commission of Indian
Affairs v. U.S. Department of Labor, 725 F.2d 238, 240-42 (4th
Cir. 1984) cert. denied, 469 U.S. 828 (1984); Citv of Gary,
Indiana v. U.S. Department of Labor, 793 F.2d 873, 874 (7th Cir.
1986); Citv of St. Louis, Missouri v. U.S. Department of Labor,
787 F.2d 342, 349 (8th Cir. 1986); Alameda County Trainins and

(continued...)
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Accordingly, I adopt and append the decision and order of

AI.7 Hillyard, and the Respondent, Kentucky Cabinet for Human

Resources, shall repay to the U.S. Department of Labor the sum of

$788,296, as provided in Judge Hillyard's order. D. and 0. at

10.

SO ORDERED.

Kashington, D.C.

u/( . ..continued)
EmDlovment Board/Associated Community Action Prosram v. Donovan,
743 F.2d 1267, 1269 (9th Cir. 1984); Mobile Consortium of CETA,
Alabama v.
Cir. 1984).

U.S. Deoartment of Labor, 745 F.2d 1416, 1418 (11th
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DECISION AND ORDER

This case arises under the Comprehensive Employment and
Training Act of 1973 ("CETA" or "Act"), as amended, and the
regulations promulgated thereunder.
C.F.R. 5s94-992 and 20 C.F.R. S676.

29 U.S.C. 5801 et seq., 29-

A formal hearing was held in Frankfort, Kentucky on August
20, 1984. Kentucky Cabinet for Human Resources ("Kentucky")
contested the determination of a grant officer from the Depart-
ment of Labor ("DOL") that Kentucky was liable for certain funds
from the CETA program which Kentucky administered.

At the hearing, all parties were represented by counsel, and
all were afforded full opportunity to be heard, to examine and
cross-examine witnesses,
Following the hearing,

and to introduce documentary evidence.
counsel for both parties filed brjefsa*and. .. ’. . ‘-I
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or Proposed F i n d i n g s  of Fac t  and  Conc lus ions  o f  Law. The
findings and conclusions which follow are based upon my
observat ion of the app:arance and demeanor of the witnesses who
testifietecaotrdthe hearing a n d  u p o n  a  c a r e f u l  o;nalysis o f  t h e
e n t i r e in light of the arguments
app l i cab le  s t a tu to ry  p rov i s ions ,

t h e  p a r t i e s ,
regulations and pertinent c a s e

law.

Procedural History

On December 30, 1982, the DOL grant officer issued a f i n a l
de te rmina t ion  r ega rd ing  $1,968,633.00 of  quest ioned costs  f rom
Kentucky’s CETA program. The grant  off icer  determined that  of
the  to ta l  quest ioned costs , $564,105.00 were allowable, that is,
spent within the Act and the regulations. However, t h a t  l e f t  a
to t a l  o f  $1,404,528.00 a s  u n a l l o w a b l e  c o s t s , t h a t  i s , f u n d s
expended that wfre
(ALJX 2, p. 1) l

not authorized by the Act or its regulations

l i a b l e  f o r
The grant officer determined that Kentucky was

t h e s e  f u n d s  a s  t h e  p r i m e  s p o n s o r  o f  t+ p l a n .
Kentucky objected and, pursuant to 20 C.F.R. S676.88(f), t imely
appealed the determination and requested a hearing on January 7,
1983.

As a  resul t  of  meet ings  held by the par t ies  in  Frankfor t ,
Kentucky and at the Auditor’s Off ice in Atlanta, Georgia, t he
grant  off icer  amended his  f inal determinat ion by le t ter  dated
March 22, 1984 and reduced the alleged debt to $808,446.00, based
on additional documents submitted by Kentucky (ALJX 14, p. 1).

A prehearing conference was held on April 18, 1984 pursuant
to a Notice of Prehearing Conference issued on March 26, 1984 by
the undersigned Administrative Law Judge. As a  resul t  of  th is
prehearing conference, Kentucky was required to  make witness
l is ts  and tes t imony summaries , a long with  cer ta in  s ta te  C E T A
plans , .available to the DOL. Similarly, DOL was required to make
the workpapers of the auditors and similar documents available
f o r  i n s p e c t i o n  (ALJX 24, p. l-2) .

1 In this Decision, “ALJX” refers to the Administrative Law
Judge’s exhibits, “RX” refers to the Respondent’s exhibits,
“CX” refers to the Complainant’s exhibits,  and “Tr.” refers
to the transcript of the hearing.

2 20 C.F.R.  §676.88(f) states in relevant part: “Within 10
days of receipt of the Grant Officer’s...final deter-
mina tion . ..IKentucky) may request a hearing by filing a
request  for a h e a r i n g . . . ”
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On April 18, 1984, Kentucky filed a motion to hold the audit
except ions vo id  and  to  vaca te  o rde r  o f  g ran t  o f f i ce r  a rgu ing
t h a t : (1) there was no legitimate authority for the order of the
g r a n t  o f f i c e r requiring *repayment because the amendments to the
Ac t  r e l i ed  upon  by  the  DOL w e r e  p a s s e d  a f t e r  t h e  q u e s t i o n e d
payments and were not  in tended to  have re t roact ive  appl icat ion;
(2 )  t he  DOL fa i l ed  to  ca r ry its burden or proof as to the
unallowed funds: and (3) the DOL fai led to  conduct  the audi t  of
the Kentucky CETA program in a timely manner (ALJX 201.

The motion was denied by Order dated July 26, 1984 (ALJX 33).
This same argument had previously been made by the same agency,
unsuccessf UllY, in Commonwealth of Kentucky, Department of Human
Resourcesl v . DonovG, 7 0 4  F.2d 288 (6th Cir.  19831,  wh ich  in -
volved a ,backpay award for a wrongfully terminated employee of a
subgrantee. In that case, the Sixth Circuit stated that the 1978
amendments merely clarified what had been the prior practice and .
codified the specific remedy that had been employed by the DOL
under the more general terms of  the  pr ior  s ta tute  and regula-
t i o n s .  I d .  a t  2 9 5 - 9 7 .
r e t r o a c t i v i t y  f a i l s .

Therefore, Kentucky’s claim of  non-
.

Addit ional ly , Atlanta County, New Jersey v. U. S. Department
of Labor, 715 F.2d 834 (3rd Cir.  19831, held that the Secretary
may recover from non-CETA sources funds advanced to a state or
its subdivision when such funds are misspent. The court pointed
out that the 1973 version of the Act expressly provided that the
Sec re ta ry could make “necessary adjustments  in payments on
account of overpayments or underpayments.’ The court held that
the Secretary’s sanct ion of  l imited withholding did  not  purport
to limit other sanctions available to the DOL. In i ts  decis ion,
the court cited Bell v. New Jersey and Pennsylvania, 461 U.S. 773
(1983) , a suit under the Elementary and Secondary Education A c t ,
i n which language, l e g i s l a t i v e h i s to ry and ‘administrative
i n t e r p r e t a t i o n  a r e closely parallel to the CETA Act. In Bell,
the Supreme Court held that the provisions of the 1978 amendments
appl ied re t roact ively  in  that  par t icular  s i tuat ion.

In its memorandum in support, Kentucky also argued that the
D O L  fa i led to  conduct  i t s  audi t  in  a  t imely manner . However,
Kentucky advanced no argument in support of its claim, and failed
to specify any dates, describe any delays, or give any argument
or  c i te  any case  law in support  of  i t s  c la im. For  these  rea-
sonsI the motion was denied.

At the formal hearing held in Frankfort, Kentucky, on August
20, 1984, additional questioned costs were allowed by the DOL,
reducing the claim to $788,296.00 (Tr. 15-19). After the hearing,



.
. .

. I:’ -
@

- 4 -

hear ing,  br iefs  were  presented f rom both par t ies . The DOL has
continued to present recent case law which it believes to support
i t s  p o s i t i o n . Kentucky has  objected to what it views as
‘unauthorized pleadings”. (Respondent  1 s notice of continuing
o b j e c t i o n ,  p. 1) l The DOL has  brought  recent  cases  to  the
attention of the Administrative Law Judge by filing copies of the
dec i s ions , but has not presented additional argument or proposed
f ind ings . Therefore, the objection is denied.

POSITION OF THE PARTIES

Kentucky’s Position

It should be noted that DOL has disallowed the majority of
the $788,296.00 expenditures because Kentucky has not produced
documentation to show that the funds were properly spent within
the Act  and regulat ions . Kentucky, on the other hand, responds .
that it no longer  has  documentat ion which has  been destroyed,
misp laced  o r  lo s t . Kentucky contends that  i t  needs  to  re ta in
documentation to prove proper expenditure of funds for a period
of  on ly  th ree  yea r s  and  a rgues  t ha t  T i t l e  29 ,  C .F .R .  s98 .18
s u p p o r t s  i t s  p o s i t i o n . 29 C.F.R. S98.18 p rov ides  in  r e l evan t
p a r t :

(b) P u r s u a n t  t o  t h e  p r o v i s i o n s  s e t  f o r t h  i n
Attachment C of FMC 74-7 the following shall apply with
rega rd  to  the  r e t en t ion  o f  r eco rds  pe r t a in ing  to  any
grant program under the Act (sets. 703(12) and 713).

(1) F i n a n c i a l records, supporting documents,
s ta t is t ica l  records  shal l  be  re ta ined for  a  per iod of  3
y e a r s . . . .

(2) The  r e t en t ion  da t e  sha l l  s t a r t  f rom the  da t e
of submission of the annual or final expenditure report,
whichever applies to the particular grant.

Kentucky asserts that in 1981, the DOL conducted an audit
dating back to 1974 in its reach, and then penalized Kentucky for
no t maintaining i t s  documen ta t ion  fo r  s even  yea r s  when  the
regu la t ions specify qu i t e c l e a r l y t h a t only a three-year
requirement is prescribed.

Kentucky also cla ims that  s ince the  Director  of  the  CETA
program, Herbert Cox (“Cox”) was on loan from the Department of
Labor and was fully knowledgeable of the procedures Kentucky used
and never expressed dissatisfaction with them, the DCL should be
held to  have approved of  the  methods and,  subsequent ly ,  held
estopped to challenge the methods at this late date.
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Another argument raised by Kentucky is that by the Memorandum
of unders tanding, the DOL had granted Kentucky the authority to
allow costs which the DOL found to be unallowable. Kentucky
claims to have invoked this separate and independent authority to
allow costs “upon e r ro r  o f  aud i to r s , upon a determination that
s u b s t a n t i a l documentation e x i s t e d  t o determine the cos t
questioned was allowable, and when, in the opinion of respondent
IKentucky I e r ro r  was  the  r e su l t of good fa i th  act ion by the
agency.” (Respondent’s post-hearing memorandum, p. 6) .

Finally, Kentucfy cha l l enges the  r e t roac t iv i ty  o f  bo th  the
s p e c i f i c  r e g u l a t i o n which the DOL uses  to  base  i ts  c la im for
reimbursement and all of the 1 9 7 8  amendments  to  the  Ac t .
Kentucky bases these c la ims on a  theory that  the  State  had a
contract with the Government prior to 1978 and was subject only
to  the  sanct ions  i t  had agreed to  and not  to  any subsequent ly
changed by Congress. In Kentucky’s view, the DOL has failed to
prove that the funds disallowed for lack of documentation were _
“misspent” under  the  s ta tute .

DoL’s P o s i t i o n  .

F i r s t , DOL claims that the proceeding at bar is a “subsequent
r e s o l u t i o n  action(s)” on the  costs  d isa l lowed in  the  audi ts  of
subgrantees conducted between 1974 and 1978. (Complainant’s
proposed findings of fact and conclusions of law (Complainant’s
b r i e f ) ,  p .  1, 2) l

of 29 C.F. R.
DOL $rgues that  i t  fu l f i l led the  requirements

S98.6, and t h a t , u n d e r  a memorandum of
understanding (discussed inf ra) , Kentucky was required to conduct
per iodic  audi ts  of  the  subgrantees . Since the last memorandum
of understanding was executed in 1979, the DOL believes there is
n o  l i m i t a t i o n  p r o b l e m  u n d e r  2 9  C . F . R .  S98.18 a s  c l a imed  by
Kentucky.

3 29 U.S.C. 5816(b): “The Secretary may make such.. .procedure
. ..by way of reimbursement...as he may deem necessary...”

4 29 C.F.R. 598.6 states in relevant part:

“(c) The  Sec re t a ry  sha l l , with reasonable frequency, . . .
aud i t ,...or arrange for  the . . .audi t . . .of  grantees  and thei r
subgrantees . . . using city or state auditors; or certified o r
licensed public accountants.. . n

* * *
n (e) (1) Each grantee shall establish and maintain an audit
program for its contractors and subgrantees to the extent
necessary to insure adequate financial management and con-
formance with Federal requirements.”
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The  DGL claims that it  attempted to review the audits of the
subgrantees in 1977, bu t  t ha t  t he  r eco rds  were  unauditable at
that t i m e . Then, in 1981, the DOL claims it began an examination
l imi ted  to  a  r ev iew o f  Ken tucky’s  r e so lu t ion  ac t ions  on  the
audi ts  of  the  subgrantees . DOL claims that this action was not
an audit of the Kentucky program. Therefore, in the DOL’S view,
a 598.6 audit was no t  pe r fo rmed in 1981 and the  re tent ion of
documents requirements is inapplicable since it  does not refer to
this  kind of  act ion.

The  DOL’s argument further states that when an audit of the
subgrantee was completed, Kentucky received a copy at the same
time i t  was mailed to  the DOL. Kentucky then had a duty to
re so lve  de f i c i enc ie s , including the  col lect ion of  a l l  per t inent
records under the memorandum of understanding.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This  mat ter  is  proper ly  brought  for  adjudicat ion under  the
comprehensive Employment and Training Act of 1973 (“Act”), 29
U.S.C. S801, e t  s e q . , (as amended), and
promulgated thereunder,

t h e  r e g u l a t i o n s
29 C.F.R.  §94-99,  and 20 C.F.R. S676.

Under a memorandum of understanding, Kentucky was responsible
for auditing the subgrantees of the program it administered (Tr.
78,  79, 82; RX 7, p. 1). Kentucky claims that this memorandum
a l s o  g a v e i t  t h e  p o w e r to  determine which costs  would be
a l l o w a b l e  w i t h o u t  t h e  DOL b e i n g able  to  overrule  Kentucky’s
determinat ion. In relevant part, the memorandum of understanding
s t a t e s  t h a t “Prime Sponsor {Kentucky}  agrees  to  arrange for  the
aud i t s  o f  con t r ac to r s / subgran tees (other  than the  SESA) u n l e s s
otherwise notified by OIG that audits will be performed by other
Fede ra l  agenc ie s .’ Addit ional ly , the memorandum states that
“Prime Sponsor agrees to promptly correct reported deficiencies
and ini t ia te  act ion to  recover  quest ioned costs  as  repor ted in
a u d i t s  o f contractors /subgrantees , which the Prime Sponsor
determines to be unallowable, without  wai t ing for  notif ication
from the U. S. Department of Labor.” It is the last quoted part
of the memorandum upon which Kentucky relies on to establish
authority to allow questioned costs independently of DOL.

The paragraph s t a t e s that  Kentucky “agrees  to  promptly
co r rec t r epor t ed  de f i c i enc i e s  and i n i t i a t e  a c t i o n  t o  r e c o v e r
quest ioned costs . .  .” This means that Kentucky was responsible
for the questioned costs not only as the prime sponsor, but also
because i t  so  contracted. Kentucky’s responsibility was clearly
t o  c o r r e c t  d e f i c i e n c i e s  a n d  t o  i n i t i a t e  a c t i o n s  a g a i n s t  t h e
subgrantees. The  modify- phrase  “which the prime sponsor
determines to be unallowable” does not grant Kentucky the power
to formulate criteria regarding what is an unallowable cost.
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Indeed, in the paragraph cited by Kentucky to grant it  this
independent power, there  are  no cr i ter ia  regarding what  const i -
tu tes  an unal lowable  cost . That  is  resolved e lsewhere  in  the
memorandum. The second paragraph of the memorandum clearly
r e q u i r e s the  use  of  the  pepartment of Labor Financial and Com-
pl iance CETA Audit Guide. Therefore, the criteria to determine
what is an unallowable cost was determined by the DOL and was not
left to Kentucky’s_ d i s c r e t i o n .

Kentucky alleges that the DOL has failed to demonstrate that
any funds were “misspent” w i t h i n  t h e  i n t e n t  o f  t h e  A c t .
(Respondent’s post-hearing memorandum, p. 6). Kentucky misplaces
the burden of  proof. The Act’s regulations place the burden of
proof upon t h e  p a r t y  r e q u e s t i n g  t h e  h e a r i n g . 20 C.F.R.
s676.906(b) (1979); see, also, Maine v. Department of Labor, 669
F.2d 827  (1s t  C i r .  19%). Therefore, the burden is on Kentucky
to show the questioned costs were spent in accordance with the
law, not on the DOL to show that they were misspent.

Addi t ional ly , Kentucky claims that a lack of documentation,
as in many of the individual ly  quest ioned c o s t s ,  i s no t
sufficient to demonstrate the funds were misspent. This argument
i s  spec ious . I f  th is  reasoning were  fol lowed,  c lear ly  corrupt
adminis t ra tors  could absolve themselves  f rom any l iabi l i ty  by
r emov i ng evidence of  how funds were  actual ly  spent  and
leav ing  noanTecords  to account for the money at all . Cer ta inly ,
an administrator who is willing to misappropriate funds would not
hesitate to remove records relating to those funds.

Kentucky also makes much of  the fact  that  Cox, who was
Director of the Kentucky CETA program, was on loan from the JJOL
under the Inter-Governmental Personnel Act of 1970 (Tr. 26). The
apparent claim is that Cox was well aware of the procedures that
Kentucky had ins t i tu ted and,  therefore ,  the  DOL should be re-
garded as  having at  least  construct ive knowledge of  the pro-
cedures , and by not requesting a change, had implicitly approved
those procedures (Respondent’s reply to DOL’s post-hearing memo-
randum, p .  2). While not so denominated by Kentucky, this ap-
pears  to  be  a  c la im of  equi table  es toppel . As a general rule,
the defense of estoppel may not be asserted against the Govern-
Gent. Utah Power and Liqht Company v. United States, 243 ,U.S.
3 8 9  (1916). In some s i tuat ions, equitable estoppel may be in-
voked against the Government, but only where the Government’s

5 This paragraph states “Prime Sponsor agrees to have all
contractor/subgrantee audits performed using the Fiscal Y e a r
1978 U. S. Department of Labor Financial and Compliance CETA
Guide, including the audit report formal.”
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conduct  const i tu tes “affirmative misconduct”. Simon v. Califano,
593 F.2d 121 (9th  Cir .  19791. Clearly by Kentucky’s own witness,
cox * t he re  has  been  no  a f f i rma t ive  misconduc t . On cross-
examination, Cox admitted that no one from the DOL ever approved
any  o f  Ken tucky’s  p rocedures  (Tr. 68, 69). Therefore ,  s ince  no
affirmative action was ever taken by the DOL, Kentucky’s claim of
equitable estoppel cannot stand.

Kentucky again raises the same retroactivity claims as it did
in its motion to hold audit exceptions void and to vacate order
o f  g r a n t  o f f i c e r  f o r repayment of questioned costs. These were
fully discussed in the order denying the motion and will not b e
fur ther  discussed here .

Addi tiogally, Kentucky re l i e s  on  the  th ree -yea r  r e t en t ion
requirement in the regulations to object to what it  sees as an
audi t  in  1981 cover ing a  per iod back to  1974,  a  per iod of  a t
l e a s t  s e v e n  y e a r s . In response, the DOL points again to the
c.emorandum 05 understanding w i t h  i t s  d i r e c t  r e f e r e n c e  t o  2 9
C.F.R.  598.6 . (RX 7, p. 1) . The contention by DOL is that the
semorandum required Kentucky to audit its subgrantees and these
audits are the basis of the present action.

In reviewing the evidence presented, the preponderance of the
ev idence ind ica t e s  t ha t  aud i t s  o f  subgran tees  d id  t ake  p l ace
between 1974 and 1981 and this present action is based upon those
a u d i t s . Therefore, 29 C.F.R.  S98.18 requirements for retention
of  documents  is  inappl icable  because i t  refers  to  the  general
re tent ion requirements and does not speak to completed audits
which would not be required unless the prime sponsor agreed to
pe r fo rm the  aud i t s . S ince  the  r e spons ib i l i t y  fo r  t he  aud i t s
arises solely from the memorandum of understanding, the duties of
Kentucky must be determined from that agreement.

At the hearing, an employee of the DOL testified that in the
g ran t  o f f i ce r’s  f i na l  r epo r t , the third digit of the number under
t h e  h e a d i n g “Audit Reference Number” refers to the year a
subaudit was accepted by the Off ice of the Inspector General,
Department of Labor, Atlanta, Georgia (Tr. 170). Thus, each and
every questionable cost came from an accepted sub-audit that had
been performed pursuant to the memorandum of understanding,
Fur the r , Kentucky’s own witness, Cox, admitted the existence of
an  aud i t  o f  subgran tees  a s  ea r ly  a s  1976  (Tr. 83). Thus, the
preponderance of the evidence indicates that the sub-audits took
place which are the proper bases for this action.

6
7 See note 2 .

See note 2 .
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T h e  r e t e n t i o n  r e q u i r e m e n t  o f  29 C .F .R .  S98 .18  r e f e r s  t o
documentation required to be kept by grantees; however, the issue
presented here  is  not  whether  Kentucky should have kept  the
records required by the regulations, but, whether given an audit,
was Kentucky required to determine that questioned costs w e r e
a l l o w a b l e  o r ,  i n t h e  a l t e r n a t i v e , t o  p r o c e e d  a g a i n s t t h e
subgrantees for a return of the questioned moneys. This depends
upon a proper construction of the memorandum of understanding.

It is unequestionable that, in  cer ta in  c i r cumstances ,  the
prime sponsor is responsible for the operation of the subgrantees
and the Act and regulations permit the DOL to proceed against the
prime sponsor even  though  the  v io l a t ions  occur red  a t  a  l oca l
l e v e l . See, ec~.r 2 9  U . S . C .  §816(dl(l); 2 9  C . F . R .  §98.27(d);
Haine v Department of Labor, 669 F.2d 827 (1st Cir. 1982).2-

The Sixth Circui t  has  held that  the  pr ime sponsor  receives
funds to distribute in its geographic area, but must also accept
the  supe rv i so ry  ro l e  env i soned  by  the  ,Act. K e n t u c k y  c a n n o t  .
p a s s i v e l y  s i t  b y  w h i l e  s u b g r a n t e e s  v i o l a t e  t h e  A c t  a n d  i t s
r egu la t ions . The prime sponsor must police and enforce those
regu la t ions and ensure t h a t  t h e  p r o g r a m runs smoothly and
according to  law.. Commonwealth of Kentucky, Department of Human
Resources v. Donovan, 704 F.2d 288 (6th Cir. 1983). Kentucky’s
duties and liabilities in regard to the audits of the subgrantees
can come from three places: the Act, t he  r egu la t ions ,  o r  t he
memorandum of understanding. The only reference in the Act anQ
the regulations that refer to the audits are in 29 C.F.R. 998.6.
T h a t  s e c t i o n requires aud i t s a n d  g r a n t s the  Sec re t a ry the
a u t h o r i t y  t o  a r r a n g e  f o r  a u d i t s . Therefore, t he  du t i e s  and
1 iabil ities of Kentucky d e p e n d  o n the memorandum of
understanding.

Kentucky’s re spons ib i l i t y under the memorandum of
understanding included more than just  the  mere compliance by
having audits conducted. Kentucky agreed to ‘correct reported
de f i c i enc i e s” and ,  add i t i ona l ly ,  t o “ini t ia te  act ion to  recover
ques t ioned  cos t s .” (RX 7, p. 2). Thus, the most reasonable
construction of the clause “which the prime sponsor determines to
be unallowable.. .” is that when a sub-audit showed a questioned
c o s t , Kentucky had agreed to investigate to determine if the cost
sas allowable u n d e r  D O L  g u i d e l i n e s .  I d . Should Kentucky
d e t e r m i n e  t h a t  t h e  c o s t  w a s  u n a l l o w a b l e 7  t h e n  i t  a g r e e d  t o
inst i tute  sui t  to  recover  the  money from the subgrantee. This
was to be done “without waiting for notification from the U. S.
Department  of  Labor .” Id. Thus, Kentucky agreed to do one of
two things: (1) determine whether the  cost  was  a l lowable

8 . See note 3.
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according to DOL guidelines; and (21 if the cost was unal lowable ,
to proceed to  co l l ec t  i t  fo r  t he  DOL. From the  r eco rd ,  i t
appears that Kentucky did neither. It is important t o  r e a l i z e
that Kentucky does not claim that it investigated the quest ioned
costs and determined that they should be allowable under the Act.
Rather,
t o  1 9 8 1

Kenaydcky _has c laimed only Fhat nfh;;dits took p lace  p r io r
I in the  a l  ternatlve, the memorandum of

understanding gave Kentucky the independent  power t o  a l l o w
questionable costs regardless of the guidelines of the DOL.

Had this been a case where the DOL had taken action against
Kentucky because of. disagreement on whether questioned costs were
allowable under DOL guidelines, then a more difficult issue would
be presented. Certainly, DOL cannot choose to wait an inordinate
amount of time before enforcing its rights under the memorandum.
However, i n  t h i s  c a s e , a sub-audit took place in 1976 and DOL
inst i tuted i ts  invest igat ion of  Kentucky’s compliance with  the
memorandum in 1981. Since Kentucky was required to investigate
and  in s t i t u t e  su i t , this was not an inordinate amount of time.

In conclusion, then, Kentucky has failed to carry its burden
of proof that the questioned funds were properly spent or, in the
a l t e r n a t i v e , tha t  t he re  was  some  reason  under  the  Ac t , i t s
r e g u l a t i o n s  o r the memorandum of  understanding that  l imited
Kentucky’s 1 iabil ity.

RECOMMENDED ORDER

For the foregoing reasons, it  isr he reby ,

ORDERED that the amended final determination of the Grant
Of f i ce r is  aff i rmed and the  Respondent , Kentucky Cabinet for
Human Resources shall make payment to the Department of Labor the
sum of $788,296.00 within 60 days of this Decision and Order and,
it i s ,  f u r t h e r ,

ORDERED that CETA funds shall not be used for payment of the
sums ordered.

This  Decis ion and Order  becomes the  f inal  decis ion of  the
Secretary unless the Secretary modifies or vacates the Decision
within 30 days after it  is served. 20 C.F.R. §676.91(f).
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